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HOWARD, RICE, NEMEROVSKI, CANADY,
FALK & RABKIN

A Professional Corporation .

Three Embarcadero Center, 7th Floor

San Francisco, California 94111-4065

Telephone: 415/434-1600

Facsimile: 415/217-5910

Attorneys for Debtor and Debtor in Possession
PACIFIC GAS AND ELECTRIC COMPANY

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
Inre No. 01-30923 DM
PACIFIC GAS AND ELECTRIC Chapter 11 Case
COMPANY, a California corporation,

Date: December 3, 2001
Debtor. Time: 1:30 p.m.
Place: 235 Pine Street, 22nd Floor
San Francisco, California

Federal 1.D. No. 94-0742640

NOTICE OF APPLICATION AND APPLICATION FOR AUTHORITY
TO EMPLOY REAL ESTATE APPRAISERS AND BROKERS, FOR
APPROVAL OF INTERIM PAYMENTS TO APPRAISERS AND
BROKERS WITHIN SPECIFIED PARAMETERS, AND FOR NUNC
PRO TUNC APPROVAL FOR EMPLOYMENT OF TERRA
PROPERTIES

[DECLARATION OF JULIE B. LANDAU ATTACHING
DECLARATIONS OF APPRAISERS AND BROKERS AND
DECLARATION OF TAMMIE CANDELARIO IN SUPPORT OF
APPLICATION FILED SEPARATELY]
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An extra sectlon break has been mserted above thrs paragraph Do not delete this
scctlon break 1f you, plan to add text after the Tab]e of Contents/Authontles Deletmg this

break w111 cause Table of Contents/Authontles headers and footers to appear on any pages

following the Table of Contents/Authorities.
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. NOTICE OF APPLICATION FOR AUTHORITY TO EMPLOY REAL ESTATE
APPRAISERS AND BROKERS, FOR APPROVAL OF INTERIM PAYMENTS TO
APPRAISERS AND:BROKERS WITHIN SPECIFIED PARAMETERS, AND FOR NUNC
PRO TUNC APPROVAL FOR EMPLOYMENT OF TERRA PROPERTIES

PLEASE TAKE NOTICE that a hearing will be held before the HQno?:rable
Dennis Montali, at the United States Bankruptey Court, 235 Pine Street, 22nd Floor, San
Francisco, California, on December 3, 2001 at 1:30 p.m. to consider the accompénying
Application for Authorify to Employ Real Estate Appraisers and Brokers, for Aﬁproval of
Payments to Appraisers and Brokers Within Specified Parameters, and for Nunc Pro Tunc
Approval for Employment of Terra Properties (the “Application”), filed by Pacific Gas and
Electric Company (“PG&E”), debtor and debtor in possession in the within case:

In support of the Application, PG&E is filing and serving herewith the
Declaration of Tammie Candelario and the Declaration of Julie B. Landau, both liof:which

contain voluminous exhibits, which are not attached to the service copies of the

| Declarations. You may obtain copies of the exhibits in one of the following ways: (1)

through the “Pacific Gas & Electric Company Chapter 11 Case” link accessible fhro\ugh',fhc_‘ ‘
Bankruptcy Court’s website (www.canb.uscourts.gov), or (ii) by written request to Howard,

Rice, Nemerovski, Canady, Falk & Rabkin, Attention: Nathaniel Hunt, Three Embarcadero
Center, 7th Floor, San Francisco, California 94111-4063. o
PLEASE TAKE FURTHER NOTICE that any party obj ecting to the’Application

must file an objection with the Court and serve it on the undersigned counsel for PG&E at

least five (5) days prior to the scheduled hearing date.

" NOTICE AND APPLICATION FORAUTHORITY TO. EMPLOY REAL ESTATE APPRAISERS AND BROKERS
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APPLICATION FOR - AUTHORITY TO EMPLOY REAL ESTATE APPRAISERS AND
BROKERS, FOR APPROVAL OF INTERIM PAYMENTS TO APPRAISERS AND
BROKERS WITHIN SPECIFIED PARAMETERS, AND FOR NUNC PRO TUNC
APPROVAL FOR EMPLOYMENT OF TERRA PROPERTIES

Pacific Gas and Electric Company, the debtor and debtor-in-possession jn the
within Chapter 11 case (“PG&E”), hereby requests authority to employ the real estate
appraisers and brokers as deseribed below, pursuant to Section 327(a) of the Bankruptcy
Code (the “Code”’) and Rule 2014(a) of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules”).

- As more particularly set forth below, PG&E has historically employed numerous
real estate professionals in the course of regular business operations in order to facilitate
lease, purchase, and sale transactions and to advise PG&E on real estate stfat,egyland,
planning. The services of the real estate professionals are essential in the operati'on, ofa

large utility business.

- This Application alsc seeks approval for the interim payment of the brokers’ and

. appraisers’ fees to the extent such fees are within certain specified parameters, without

. necessity of piior notice or ‘order, but subject to final approval by the Court (except for

broker’s sale commissions), as described in Paragraphs 15 and 16 below.

Finally, this Application also seeks approval for the employment of broker Terra

: Propertics, nuTe PIC WAC; a8 Of the petition date.

I EMPLOYMENT OF REAL ESTATE PROFESSIONALS

K og

LratiGns.
1. PGAE filed a voluntary petition, for.relief under Chapter 11 of the

Bankruptcy Code on April 6, 2001.. A trustee has not been appointed, and PG&E continues
to function as a debtor-in-possession pursuant to Sections 1107 and 1108 of the l:"‘,ode.

2 PG&E is an investor-owned utility providing gas and electric services to
more than 4.5 milljon customers in Central and Npljtherr‘lealifomia serving a total
population of about 13 million. PG&E employs over 19,000 people aﬁd has in excess of

NOTICE AND APPLICATION FOR AUTHORITY TO EMPLOY REAL ESTATE APPRAISERS AND BROKERS
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3. To perform the functlons requlred ofa large utility providing power

generation and distribiitién services to-millions of customers, PG&E maintains a large

' portfolio of real'éstate assets. PG&E owns approximately:5,000 parcels of real estate and, as
"a tenant, léases space in approximately 240 buildings in addition to'a number.of land leases.

- Therefore, in the ordinary course of its business; PG&E regularly employs real estate

appraisers and brokers to assist PG&E on real estate matters, including: (1) leasing

I transactions, (2) the purchase and sale of real estate; and (3) real estate strategy and’

planning. Sée Detlaration of Taminie Candelario in Support of Applicatior..(“Candelario
Declaration”); filed herewith, §2. Lo e '

R LR s

B. WML&M
© Appraisers.-PG&E seeks to employ-the.appraisers (the “Appralsers”) hsted
on Exhibit A to the Candelario Déclaration.: Bach of the Appraisers hassubmitted a o
declaration, whicl aré collectivély attachied as Exhibit A-to the Declaration of Julie B.

Landau attaching Declarations-of Appraistrs and Brokers (the+*Landaw Declaration”), filed

Cherewith, T el e L Lals tianedlnr e s BRe

5.  Brokers. PG&E §eeks:to-employ the brokers (the ‘Brokers”) ~1isied on
Exhibit B to the Candelario Declaration. Each of the Brokers has submitted a deelaration,
whichi are collectively attached as Bxhibir B torthe Landay Declaration.

6. PG&E is readily familias with,the professional capabilities of each of the
Appraisers and »-Bro’kere and believes that sachiis well-qualitied to assist PG&E in
connection with ongeing real estate matters.

NESS NP T e

e

1Al factual matter set forth herein is supported ‘by-the Candelaric Declaration; unless
1nchcated otherw1se o L
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.- 7.-. -Appraiser Contracts. Subject to the approval of the Court, PG&E has

~agreed or will agree to the employment of the Appraisers according to PG&E’s standard

terms in place prior. to commencement of this case. The standard form of contract utilized

for retention of appraisers is atteched as Exhibit C to the Candelario Declaration (the

- “Appraiser Contract”). The purpose of the Appraiser Contract is to specify the general terms

and conditions under which PG&E will hire an appraiser and to set limits on the appraiser’s

fee, such as the hourly rate and a maximum contract value. When a particular project

- necessitates employment of an appraiéer, a Contract Work Authorization (“CWA”) is signed

by the parties, authorizing the work and agreeing to the specific fee to be paid for that

project, subject to the general terms and conditions of the Appraiser Contract.. The summary
provided on Exhibit A to the Candelario Declaration includes a description of the terms and
conditions of each Appraiser Contract that are variable, primarily the different hdurly rates
charged by each Appreiser. Although the Appraisers have existing Appraiser Contracts in.
place, PG&E:lias niot actually employed any of the Appraisers post-petition, except on
acquisition matters as set forth in Paragraph 10 below. Furthermore, there ‘are_.noi
outstanding amounts due to any of the Appraisers.’

8 Appraisal Cests. The:actual costs to PG&E. for an appraisal are generally

- determined by & number, of facters including complexity of the assignment, type of report

-needed and location of the property. - These-same factors gererally determine which

appraiser would be chosen for a partienlar jep; It is.also typical for PG&E to reqﬁest quotes

- from twe or more appraisers, who generally bid for the particular job on a “not to exceed”

basis. Because of its extensive experience.in managing its real estate portfolio, PG&E has a

high-level of'in-house expertise that permits it to monitor the validity and reasonableness of

*The only exception is for appraiser Gary Vice, who has waived a pre-petition claim
against PG&E in the amount of $2,400, as set:forth in paragraph 6 of the Declaration of
Gary Vice, attached as Exhibit A-11 to the Landau Declaration.

NOTICE AND APPLICATION FOR AUTHORITY TO. EMPLOY REAL ESTATE APPRAISERS AND BROKERS
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hourly consulting fees for the Appraisers:

appraisal fees and costs. I the vast majority of appraisals obtained by PG&E pre-petition,
PG&E has paid no more than $10,000 per appraisal, which includes both the fee for
conductmg the appraisal and any related costs-incurred by the appralser :

ulting Fees. ' PG&E als6 seeks to employ the Appralsers to

 conduct valuation consulting sérvices, such as determining the highest and best use for a

parcel of real ‘estate, in situations ‘where‘an apptdisal ishot neéeded. Tn such'cases, the

I - Appraiser would be paid on an hoﬁrly basis at the agreed upon tourly rate: In coﬁnection

with appraiser-rélated éonsulting setvices conducted pre-petition, PG&E has paid varying

"I “amounts; depending upon its real estaté needs at any ‘patticular time, ranging.up to $20,000

pef year. Currently, PG&E’s expectation is'that the teorganization effott wil-l:reciuire

additional 'valuation consulting setviges as PG&E fecuses on'real estate dispositién ‘and

' strategic planning, and PG&E estiriates that stich services will'average $5;000 per month in

10, . PG&E is not seeking approval for the . :
employment of appraisers in ‘connéétion with property-acquisitions under the authority, of In -

¢, 168 B:R. 226 (NiD..Cal. 1994). As a brief

‘overview, in the-course of PG&E’s buisiness as a:governmentstegulated utility, all real

property (or in many cases, easements) to e acquired is treated-as a potential condemnation

“action in light oFPG&E’s powér to'condeihn p:rbperty PG&E is required to hire an

appraiser to comply withthe-pi6cedural requirernents ofthe eminent domain law. Although

| intnary cases PG&E reaches 4ii agre¢inent withia'landowner before:a condemnation action

is actuallyfiled; the appraiser is hifed 'specifically to prepare an appraisal to be used in a
condemnation action: ‘I addition, and t#hder:tHe same authority; one of PG&ZE’s valuation

consuitants is not inchided in this Applicatiorn;, as it-is éxpected that this consultant’s only

- role will be to testify (i) before the CPUC regarding a property sale for which he completed

valuation work pre—petltlon and (11) ina condemnatlon actlon mvolvmg property for which

ke also. completed valeuatlon work pre-petltlon

o e T
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tracts.  PG&E seeks authority to employ the Brokers

- listed on.Exhibit B-1 to the Candelario Declaration (“Consulting Brokers™) for consulting

services in addition to standard brokerage services. The standard form of contract utilized
for retention of brokers in connection with, con§u]ti.ng services is attached as Ex_bi:bjt D-1 and

D-2 to the Candelario Declaration (the “Broker Contract”).> As with the Appraiser Contract,

‘the purpose of the Broker Contract is to specify the general terms and conditions under

which PG&E will hire a broker and to set limits on the broker’s fee, such as the hourly rate

* and-a maximum contract value. When a particular project necessitates employment of a

broker, a:CWA is signed by the parties, authorizing the work and agreeing to the fee to be

paid for that project, subject to the -géneral terms and conditions of the Broker Contract. For

- each of the Consuiting Brokers, the summary provided on Exhibit B-1 to the Candelario

Declaration includes a description of the te;__xjms and conditions of the Broker Contracts that
are variable, primarily the different hourly rates charged for consulting services. :_Although» |
the Consulting Brokers have existing Broker Contracts in place, PG&E has not actually '
empioyed any- of the Consulting Brokers post-petition and there are no outstandiﬁg.amounts
due to-any of the Consulti,ng;qukers. S A _ ,

B V5 Emm_l,_&sjmg_ﬁomgmg_m_s PG&E also seeks to employ cer{aip Brokers
solely for purposes of an exclusive listing to sell property. These Brokers are identified on

Exhibit B-2 to the Candelerio Declaration (the Listing Brokers™) and are not expected to

- perform any consulting services. Therefore, the Broker Contract summarized in Paragraph

11 above is not necessary. . The form. of Exclusive Listing Agreement to be used by PG&E

for the Listing Brokers is attacked as Exhibit E to. the Candelario Declaration. The only

3As explained in more detail in Paragraph 10 of the Candelario Declaration, Exhibit D-
1 is an example of the general contract form used for the Consulting Brokers who have pre-
petition contracts, and Exhibit D-2 is an example of the general contract form used for the
Consulting Brokers who have recently (post-petition) executed a contract; the former
includes the terms of PG&E’s exclusive listing agreement, while the latter does not.

“The Exclusive Listing Agreement would also be used for the Consulting Brokers in
the event they perform brokerage services.

“+ NOTICE AND APPLICATION FOR AUTHORITY TO EMPLOY REAL ESTATE APPRAISERS AND BROKERS
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Further information about these agreements {s §ét- forih in Part VL. below which also includes

'PG&E’s requ’e‘St £6¢ puné pro tine approval for the-émployment of Terra Properties.

3.~ Broker Commissions)’ Historically, the commissions paid by PG&E for
property sales are ‘negotiable based of the amount of time arid expertise required to complete
thé assignment and are calculated‘asa percentage of thesalé price. Commissions pdld by
PG&E pre-petition’ for salé transactions rariged:from 3% to 10%, with the’ vast--majonty in
the 4% to 6% range. A 10% fee has typwally beeri paidronly for low value (350, 000 or less)
rural property. Iri most other {ranssictions, the highest fee PG&E has paid is 6%. PG&E

anticipates that most of its real estite trafisactions will consist of property sales: In the event

| ofa p\ifchase‘ howevér, PG&E typically paysino broker’s commission but may pay a broker

for hourly consulting services in connection with the trhnsaction.:-Similarly,in lease
transactions; PG&E 1s typically the lessee and does not pay a broker’s’ commisswn but t may

pay 4 broker for hourly consulting services:in’ ‘connection with the transaction.

-PG&E: séeks to employ: the Consulting Brokers for

“14:
consulting services, such as when PG&E s&6Ks rharket researchin:connection with real

estate strategy aiidl planning or where PG&E willnot'be payirig a commission but seeks

advice from a broker in connection with'a fransaction. In‘such cases, the broker is paid on

" an hourly basis’at thie agreed upon ’hoﬁﬁy tate 7' I connection with broker-related consulting

services conducted pre-pe’tmon PG&E Kas paid varying amounts, depending upon its real

‘estate needs at any parficular-tifi€, rangihg tip to $50,000-per year. Currently, PG&E’s

expectatioh is that the reotganization: ¢ffort will require additional breker consulting services

as PG&E focuses on real estate dlsposmon and strateglc planmng, and PG&E estimates that

N such serv;ces W1II average $15 600 per month in hourly cor'sultmg fees for the Brokers.

NO TI\,E AND APPLICATION FOK AUTHORH“Y TO.EMPLOY RFEAL ESTATE APP_RAISERS AND BROKERS
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15..- Eina] Allowance of Fees. Except for commissions paid to Brokers -

- hereunder, all fees and-expenses. of the Appraisers and Brokers will be subject to final

‘| allowance by order of the Court at the conclusion of the case (“Final Order”), upon filing of

‘an appropriate:application for comrpensation and reimbursement of expenses in accerdance

with Section 330 of the Code, the Court’s Guidelines for Compensation and Expense
Reimbursement'of Professionals (to the extent applicable to appraisers and brokers), and any
other ap?licable rules or orders:. Notwithstanding the foregoing, PG&E requests authority to
pay all fees on a current bacis in accordance with the terms and procedures set foﬁh in
Paragraph 16 below. ... -, - e A :

16. . Approval of liiterim Payment of Fees. Brokers are typically paid at the
closing of a lease or sale transaction and appraisers are typically paid in full upon receipt of
the comgleted appraisal report. Consulting fees are typically paid on a monthly l?‘asi_s based
on invoices subrnitied. - Accerdingly, PG&E requests authority to pay the Appraigers and
Brokers for the fees and expenses incurred under the following procedures: - “

" (a). - Appraisal Fees. The Order approving this Application will constitute

I approval for the interim payment (subject to Final Order) by PG&E of all fees incurred by

. Appraisers to the extént such fees do-not exceed a total of $10,000 per appraisal (inclusive of

any reimbursable expenses);

(b} - - Broker Commissions. The Order approving this Application will

fees incurred by the Brokers to the extent such fees consist of broker commissions and do
not exceed: (i) 10% of the sale price for rural property with a value of $50,000 or less; or (ii)

6% of the sale price for all other property.’

>Pursuant to the Order Granting PG&E’s Motion for Authérity (1) to Sell (Free and
Clear of a Specified Lien), Donate, Lease, License or Otherwise Encumber Its Real and
Personal Property, etc., entered on October 15, 2001, PG&E anticiﬁates that many of its real
property sales will not be subject to Court approval. Therefore, although broker’s fees
would ordinarily be approved as pait of d sale approval motion, PG&E is seeking approval
of the Brokers’ fees pursuant to the procedures set forth in this Application.

- NOTICE AND-APPLICATION FOR AUTHORITY 70O EMPLQY REAL ESTATE APPRAISERS AND BROKERS
: -8-




[—y

— — —
(30 O

i

%_%

;

proeomrammell o'

16
.17
it

19

20 11 Esta Pih
" every orie hundred twenty (120) ddys; provide:the Comimittee-angd the UST with a Report of

21
22
23
24

25

26

27
28

i N - N I e - .

—_
U?'

(¢) - Conshlting Fees. The Order approving this Application will constitute

approval for the interim payment (subject to Final:Order) by PG&E of: (i) the Appraisers’

hourly*consulting fees to the extent such fees, in total; donot exceed $5,000.per n%onth

'(mclusWe of any related teimbursable expenses); and (ii} the Brokers ‘hourly consultmg fees
“to'the‘extent such fees, in total, do not exceed:$15,000 per month { (inclusive of any related

‘reimbursable expenses) without priornédtice ororder: ' oo

-(d)" " Excess Fees: If the fees and- .expenses are'in excess’ of the amounts set
forth in thé preceding subparagraphs 16(a), (b) and:(c) (the “ExcesseFees-.’.’)-, then PG&E shall
provide written notice (the “Nofice™) toithe Offioe of the United States.Tmste_e_(“UST”) and
to counsel for the Ofﬁcfal Committee of Unsecured Creditors (the “Committee”), either in
advance of the employment of an Appraiser or Broker for the project at issue or upon receipt
of an invoice or statement from ati Appraiser or-Broker; provided, however, that PG&E shall
be authorized td pay all amounts that are within the parameters:set forth:in subparagraphs
16(a), (b) and (c) above. “If neithier the UST nor the Committee provide PG&E with a " “
written objection to the Excess Fees within seven (7).days of delivery :of the Notice, then |

PG&E shall be authorized to pay the Excess Fees:when‘dueiand payable. In the event that

the UST ot the Comimittee timelylobjéet; 4nt such objection is not resolved consensually,

then counsel for PG&E shiall obtain 4 hearing-date on such objection as promptly as the

Court’s calendar permits. ey i

17. eport. PG&E shall, no less frequently than

Real Estate Professional Fees Inéurred By and Paidto-Appraisers and-Brokers (the
“Report”j’, which shall contain theifsliowing information: (a) the amount of fees incurred by

and paid to each Appraiser and Broker:foi: the period commencing one hundred fifty (150)

days.prior to the date of the, Report and. concludmg thirty (30) days pnor to the date of the

Report (the “Reportmg Penod”), and (b} a bnef descrlptlon of tne servmes rendered by each

Appralser and Broker dur;n g the Reportmg Penod

vle .-‘
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. PROFESSIONAL DISCLOSURE

18. The declarations of the Appraisers and Brokers attached to the Landau

- Declaration contain information concerning the professional disclosure required under
- -Sectipn 327(a) of the Code and Rule 2014 of the Bankruptcy Rules. PG&E is aware that

. certain of the Appraisers.and Brokers may now or in-the future represent creditors or other

interested parties on matters unrelated to PG&E or this case. In order to address én_y

potential conflict issues, the Appraisers and Brokers have all testified, as set forth in their

| declarations, that during the period of their employment by PG&E, (i) they will not.represent

any adverse parties in any_:maqerxrel_ate_d to PG&E or the bankruptcy case, and (ii) to the
extent that an Appraiser or. Broker represents any adverse parties 1n unrelated matters, no
single adverse party accounts.for or will account for more than 5% of such Appraiser’s or
Broker’s total annual reve‘nue.v. In addition, the Brokers have all testified in their declarations
that they will not engage in a dual agency involving PG&E as buyer or seller unless
authorized by a prior Court order. e .

- 19. PG&E s informed and believes that, except as set forth spec1ﬁca11y in the

Landau Declaration, the Appraisers and Brokers do not have any connection with PG&E’s

. creditors, shareholders or any other parties in interest, or their respective attorneys and

accountants. In addition, PG&E is informed and believes that the Appraisers and Brokers
have no known connection with the UST or any persen employed in the office of the UST.

- 20:  Based upon the statements set forth in the Landau Declaration, PG&E is

- | informed and believes that the Appraisers and Brokers are disinterested persons under

Section 101(14) of the Code, and that the Appraisers and Brokers do not hold..or fepresent

any interests adverse to the estate.,i }

V DTI AL A

21. PG&E has attempted to mclude in this Application all appraisers and

brokers that it currently anticipates hiring for real 'e"state services. However, PG&E reserves

the rightvto sﬁﬁplemeﬁi thi’s'ﬁAi);'i)liA’cétiéﬁ aﬁd'fequesi'éﬁ amendment to any order approving

S aitia
EEAR PO
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this Application to-request authority to-employ additional appraisers and brokers..i'

SE T

VI. NUNC PRO TUNC APPROVAL FOR EMPLOYMENT OF TERRA PROPERTIES

" 22, Nature of Services Performed. Terra Properties (“Terra”) has been
markeéting two properties for PG&E pursuant fo two pre-petition exclusive listing:
aére‘iement's (the “Li's'ting'Agr‘éeménts"’): o R '

" (a) The first listing agreement was entered into on Janitiary 14, 2000, as

currently extended to Decembe31; 2001, and involves property located in Redding,

California on Court Street (the “Court Street Propérty”). This property consists of 4.3 acres

" of vacant property With' improvémehts that tequire ‘teplacemént and is to be sold for:

approx1mate1y $700 000." No buyer was found for this propeérty pre-petitioni. In August
2001, a potentlal buyer began negotratlons to purchase the: property 'but 16 final agreement

has beén'teached.

(b) The second listing agreeméit was enteféd'into‘on January 24, 2001, -

I “with an expiration date of December 31, 20071, and involvés-property located in Redding, o
“California on VlklngWay (th’e “V“kl“ﬁig;Way*Proﬁer{y”)”" This property €onsists of 30 acres

of vacant land to be sold for appr oxmrately $180,000. ' No buyer was found for this property
pre petrtron nior aré there any offers c‘urrently pendmg PoT o e

whether to grant a mmg pro ting’ empIOyrnent appli¢ation is “extraordinary circumstances.”
In re Guttérmar, 239 B.R'878 830 {(Wattkr: N.D. Cal> 1999) (citing: .Jn_re THC Financial

Corp., 837 F.2d 389; 397 (9th Cir. “1988))." “THig-standard consists of two prongs:

. Theé standard for determining

(1) whether the applicant has satisfactorily explamed its failure to apply for court approval of

1ts employment ona tlmely ba51s and (2) whether the apphcant s services have benefited the

estate.” G_utteg;rla_n, 239 B. R at 8.30. It 1§ W1th1n the court s dlscretron to grant or deny a

nune pro une apphcatlon Igl, at 8&31.

24 Nunc Pro Tunc Annroval 1s Annronrlate under the Clrcumstances

(a) mmmmmpumum PG&E did not

NOTICE AND APPLICATiON FOI\ AUTHORITY TO EMPLOY REAL ESTATE APPF.A, ISERS AND BROKERS
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- ‘notify ‘Terra 6f the requirement to be?employe'd under Section 327(a) of the Code before this

Application was prepared as:it mistakenly believed that only brokers doing work

' prospectively required Court approval, PG&E was focused on the fact that new (post-

petition) employment agreements required Court approval and therefore eve;looked Terra’s
unique position. Terra was the only broker who “straddled” the petition date, in effect, by
cc;ntinuing to »provide’sefvi,ceé~ uﬁdei the pre-petition Listing Agreements since no buyers
had been f‘oﬁﬁ‘d'forv the Coux’t Street and Viking Way Properties as of the petition date. Part
of the conﬁxsion arose because t_here are other PG&E brokers with pre-petition exclusive

listing agreements who are pot being employed as estate professionals — this latter group of

“brokers hold pre-petition commission claims based on sale agreements entered into pre-

petition and therefore do not satisfy the “disinterested” standard under Section 327(a) of the
Code. Given the complexities of this case and the number of brokers being employed by
PG&E, the necessity of obtaining approval for Terra’s employment was simply overlooked
for all of the foregoing reasons. v

(b) Benefit to Estate. Terra’s post-petition services have benefited the
estate by continuing to expose these difficult-to-sell properties to the market. Although there
is no sale agreement at this time, there is a potential buyer on the Court Street Property.
Both the Court Street and the Viking Way Properties require substantial and prolonged
marketing efforts due to their isolated locations and local market conditions. At this time,_
Terra is not owed any commissions and there is therefore no risk that substantial fees have

accrued during the post-petition period without the Court’s oversight.®

The commissions agreed to under the Listing Agreements are slightly higher than the
pre-approved limits requested by PG&E pussuant to this Application. However, both Listing
Agreements expire on December 31, 2001 and PG&E has not decided whether to extend the
agreements. As a result, PG&E is not hereby requesting approval for the Excess Fees and
acknowledges that, assuming this Application is approved, any Excess Fees to be (i)aid to
Terra under the Listing Agreements would require approval pursuant to the procedures set
forth in Paragraph 16 above.

" NOTICE AND APPLICATION FOR AUTHORITY TO EMPLCY REAL ESTATE APPRAISERS AND BROKERS
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WHEREFORE, PG&E respectfully.requests'that it be authorized to employ and

'pay the Appraisers and Brokers on the terms and conditions set forth in this- Application, and

that it be authorized to employ ‘Terra Properties nunc pro:tune as of April:6; 2001.

'DATEDfI'NOVGmbel'7,2001 ST SRR IS LR

. Respectfully,

jHOWARD RICE NEMEROVSKI CANADY
“FALK & RABKIN. ©-.. - i~
A P:Qf§551ona1 C_orporatlon

.Attorne S for Debtor and Debtor n Possesswn
o PACIFIC GAS AND:ELECTRIC COMPANY
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